CLAUSE 4.6
VARIATION REQUEST
Clause 4.3 Height of Buildings
212 Arden Street, 227-233 Coogee Bay
Road, 5-7 Vicar Street and 15A Vicar
Street, Coogee

Prepared for

COTTON DEVELOPMENT MANAGEMENT PTY LTD
1 July 2021

URBIS STAFF RESPONSIBLE FOR THIS REPORT WERE:
Director

Jacqueline Parker

Associate Director

Erin Dethridge

Project Code

P0013198

Report Number

Final

All information supplied to Urbis in order to conduct this research has been treated in the strictest confidence.
It shall only be used in this context and shall not be made available to third parties without client authorisation.
Confidential information has been stored securely and data provided by respondents, as well as their identity, has been treated in the
strictest confidence and all assurance given to respondents have been and shall be fulfilled.
© Urbis Pty Ltd
50 105 256 228
All Rights Reserved. No material may be reproduced without prior permission.
You must read the important disclaimer appearing within the body of this report.
urbis.com.au

CONTENTS
1.

Introduction .......................................................................................................................................1

2.

Site Context .......................................................................................................................................2
2.1.
Site Description ....................................................................................................................2
2.2.
Locality Context ...................................................................................................................5
2.3.
Background ..........................................................................................................................6

3.

Proposed Development ....................................................................................................................7

4.

Variation of Height of Building Standard ......................................................................................10
4.1.
Development Standard ......................................................................................................10
4.2.
Existing Contravention .......................................................................................................11
4.3.
Proposed Variation to Clause 4.3 Height of Buildings .......................................................11

5.

Relevant Assessment Framework .................................................................................................14

6.

Assessment of Clause 4.6 Variation .............................................................................................15
6.1.
Is the planning control a development standard that can be varied? – Clause 4.6(2) ......15
6.2.
Is compliance with the development standard unreasonable or unnecessary in the
circumstances of the case? – Clause 4.6(3)(A) .................................................................15
6.3.
Are there sufficient environmental planning grounds to justify contravening the
development standard? – Clause 4.6(3)(B) .......................................................................24
6.4.
Has the written request adequately addressed the matters in sub-clause (3)? –
Clause 4.6(4)(A)(I) .............................................................................................................25
6.5.
Is the proposed development in the public interest? – Clause 4.6(4)(B)(II) ......................26
6.6.
Has the concurrence of the planning secretary been obtained? – Clause 4.6(4)(B)
and Clause 4.6(5) ..............................................................................................................28

7.

Conclusion .......................................................................................................................................29

Disclaimer ........................................................................................................................................................30
FIGURES
Figure 1 Aerial photograph ................................................................................................................................ 3
Figure 2 Site photographs ................................................................................................................................. 3
Figure 3 Site context plan .................................................................................................................................. 5
Figure 4 Location plan ....................................................................................................................................... 6
Figure 5 Artist’s Impression – View south from corner of Coogee Bay Road and Vicar Street ........................ 9
Figure 6 RLEP 2012 Height of buildings map ................................................................................................. 10
Figure 7 Height plane diagram - existing and previously approved development........................................... 11
Figure 8 Height plane diagram - proposed development ................................................................................ 12
Figure 9 Proposed east-west section .............................................................................................................. 13
Figure 10 Artist’s Impressions – View east from Vicar Street ......................................................................... 18
Figure 11 Comparison of existing and proposed views from 16 Vicar Street ................................................. 20
Figure 12 Comparison of existing and proposed views from 16 Vicar Street ................................................. 20
Figure 13 Proposed shadow diagrams for 22 June ......................................................................................... 22
Figure 14 Solar analysis for 230 Arden Street................................................................................................. 22
Figure 15 Artist’s Impression – View of Eat Street Precinct looking east ........................................................ 24
PICTURES
Picture 1 Corner of Arden Street and Coogee Bay Road.................................................................................. 3
Picture 2 Existing boutique hotel within the site at 9 Vicar Street ..................................................................... 4

URBIS
CLAUSE 4.6 VARIATION REQUEST - HEIGHT OF BUILDING - COOGEE BAY HOTEL

Picture 3 Existing development at corner of Coogee Bay Road and Vicar Street ............................................ 4
TABLES
Table 1 Site details ............................................................................................................................................ 2
Table 2 Numeric overview of proposal .............................................................................................................. 8
Table 3 Proposed height variations ................................................................................................................. 12
Table 4 Assessment of consistency with clause 4.3 objectives ...................................................................... 16
Table 5 Assessment of compliance with land use zone objectives ................................................................. 26

1.

INTRODUCTION

This Clause 4.6 Variation Request (the Request) has been prepared on behalf of Cotton Development
Management Pty Ltd (the applicant) and accompanies a Development Application (DA) for the
redevelopment of the Coogee Bay Hotel located at 212 Arden Street, 227-233 Coogee Bay Road and 5-7
and 15A Vicar Street, Coogee (the site).
The Request seeks an exception from the maximum building height prescribed for the site under clause 4.3
of Randwick Local Environmental Plan 2012 (RLEP 2012). The variation request is made pursuant to clause
4.6 of RLEP 2012.
This report should be read in conjunction with the Statement of Environmental Effects prepared by Urbis Pty
Ltd (July 2021), Design Report prepared by Fender Katsalidis (June 2021) and architectural drawings
prepared by Fender Katsalidis (June 2021).
The following sections of the report include:


Section 2: description of the site and its local and regional context, including key features relevant to the
proposed variation.



Section 3: brief overview of the proposed development as outlined in further detail within the SEE and
accompanying drawings.



Section 4: identification of the development standard which is proposed to be varied, including the
extent of the contravention.



Section 5: outline of the relevant assessment framework for the variation in accordance with clause 4.6
of the RLEP 2012.



Section 6: detailed assessment and justification of the proposed variation in accordance with the
relevant guidelines and relevant planning principles and judgements issued by the Land and
Environment Court.



Section 7: summary and conclusion.
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2.

SITE CONTEXT

2.1.

SITE DESCRIPTION

The site comprises four main allotments, including 212 Arden Street, 227-233 Coogee Bay Road, 5-7 Vicar
Street and 15A Vicar Street, Coogee. Key characteristics of the site include:


The site comprises a slightly irregular rectangular shaped allotment and has a total area of 8,501sqm.



The site has a primary frontage to Arden Street of approximately 80m and a frontage to Coogee Bay
Road of approximately 100m.



The site falls approximately 7.79m from the south west corner on Vicar Street down to the north east
intersection of Coogee Bay Road and Arden Street.



The land is currently devoid of any significant vegetation. There is some planted vegetation within the
frontage area to Arden Street in the beer garden and along the southern driveway.



The eastern portion of the site, excluding the lots fronting Vicar Street, is a local heritage listed item (Item
I48) under the RLEP 2012. The site is not with a heritage conservation area.

Existing development within the site is summarised in Table 1 and detailed in the aerial photograph at
Figure 1. Site photographs are provided at Figure 2.
Table 1 Site details
Address

Legal
Description

Current Development

212 Arden
Street

Lot 1
DP872553

This lot comprises:

227-233
Coogee Bay
Road

Lot A
DP437308



The Coogee Bay Hotel including a three-storey hotel building
(c.1920s) located on the corner of Arden and Coogee Bay Road.
Within the hotel site, there are various structures including:
-

A sandstone building with tiled hipped roof setback behind the
courtyard/beer garden on Arden Street

-

Selina’s nightclub

-

Drive through liquor store with associated car port and hotel
loading area accessible via Arden Street



Along the Coogee Bay Road frontage, there are 2 x two storey
interwar buildings with ground floor retail including the entrance to
the hotel’s sports bar and gaming room



Fronting Vicar Street is a five storey hotel accommodation building
(also known as 9 Vicar Street).

Located on the north west corner of the site, the lot comprises:


2 x two storey Federation shopfront building with retail uses at
ground floor level; and

 1 three storey inter war building
5-7 Vicar
Street

Lot B
DP437308

Two storey inter war residential flat building, accessible via Vicar
Street

15A Vicar
Street

Lot A
DP337724

Three storey inter war residential flat building, accessible via Vicar
Street
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Figure 1 Aerial photograph

Source: Urbis

Figure 2 Site photographs

Picture 1 Corner of Arden Street and Coogee Bay Road
Source: Fender Katsalidis
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Picture 2 Existing boutique hotel within the site at 9 Vicar Street
Source: Google Maps

Picture 3 Existing development at corner of Coogee Bay Road and Vicar Street
Source: Google Maps
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2.2.

LOCALITY CONTEXT

The site when viewed in its broader context within Coogee is illustrated in Figure 3 and Figure 4. This
context is important when assessing the reasonableness of the variation to the height of building standard.
From an analysis of the site context, the following is noted:


As shown in Figure 3, the site sits in a low central ‘bowl’ or valley surrounded by sloping topography
which rises to the south, west and north. In this regard surrounding residential development springs from
a similar or higher natural ground level relative to existing and proposed built forms on the site.



The site is in the middle of the Coogee local centre (refer Figure 4), which has a highly varied scale of
development, creating a skyline characterised by a mix of traditional small scale buildings and larger
residential and hotel developments.



Coogee Bay Road is characterised by attached shop top buildings ranging from one to three storeys in
height with a mix of shops, restaurants and cafes located on the ground floor. These buildings are
interspersed with three to four storey residential developments.



The site sits at a zone interface, as the properties to the west along Vicar Street are zoned R3 Medium
Density Residential. Vicar Street is characterised by higher density residential uses with a mix of single
detached dwellings and residential flat buildings ranging from two to four storeys.



The site is within the Foreshore Scenic Protection Area and is proximate to coastal areas such as
Coogee Beach and Thompsons Bay to the immediate east. The site is along the Bondi to Coogee
coastal walking track, which provides access to numerous other beaches along the coastline to the north
and south. Significant public open space and formal recreation areas are also located north of the site at
Coogee Oval.



Immediately to the south of the site is a range of medium density residential flat buildings ranging
predominantly from three to five storeys. Further to the south at the corner of Arden and Carr Streets is
the Crowne Plaza hotel, which comprises a nine storey building.



Owing to the historical evolution of the development of Coogee, many existing buildings are greater in
height than the current controls – in part resulting from changing planning controls over time. This
includes the residential developments to the south of the site and the Crowne Plaza hotel. It is noted that
the maximum FSR for the site was amended from 3:1 to 1.5 in November 1995.

Figure 3 Site context plan

Source: Fender Katsalidis
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Figure 4 Location plan

Source: Urbis

2.3.

BACKGROUND

As outlined in the Statement of Environmental Effects (July 2021), development consent DA599/95 was
approved by Randwick Council in April 1996 and allowed:


The Vicar Wing comprising a hotel building containing 4 floors of hotel rooms over three levels of car
parking;



Convention Wing comprising one part level and two levels over the existing Selina’s Nightclub containing
a total of 52 hotel rooms;



An Entertainment/Convention Centre – a change of use of the existing Selina’s and refurbishment of
upper ground level rooms for conference rooms and associated facilities; and



Refurbishment and rationalisation of existing 40 hotel rooms and provision of an additional 33 hotel
rooms.

Overall, this consent resulted in the following:


FSR: 1.84:1 (permissible 1.5:1 Randwick LEP 119; Eastern Beaches REP 3:1 for tourist related uses)



Height: 19m (permissible 12m but 15m with concurrence)

Based on Urbis’ review of Council files, it appears that the current boutique hotel on Vicar Street is the hotel
component approved by DA599/95. It was originally approved as a three storey hotel which was amended to
a four storey hotel.
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3.

PROPOSED DEVELOPMENT

This Request has been prepared to accompany a DA for the redevelopment of the Coogee Bay Hotel site
located at 212 Arden Street, 227-233 Coogee Bay Road and 15A Vicar Street, Coogee. The site also
includes 5-7 Vicar Street, Coogee.
A detailed description of the proposed development is provided in the Statement of Environmental Effects
prepared by Urbis Pty Ltd (July 2021). The proposal is also detailed within the architectural, engineering and
landscape drawings that from part of the DA.
The proposal comprises a considered mixed-use development outcome, with an integrated design which
revitalises the site, complements the character of the area and provides public benefits back to the
community.
A summary of the key features of the proposed development is provided below:
Demolition of the following existing buildings and structures on site:


-

Six storey hotel accommodation building ‘Coogee Bay Boutique Accommodation’

-

Residential flat buildings at 15 and 5-7 Vicar Street.

-

Retail tenancies along Coogee Bay Road (north-west portion of site)

-

Portion of the current hotel and pub known as Selina’s nightclub, as well as some existing hotel facilities
and back of house spaces.



Retention of the existing local heritage listed Coogee Bay Hotel and beer garden and internal
refurbishment works to expand hotel accommodation, including 10 new hotel rooms (29 hotel rooms in
total) and removal of the uppermost hip roof ridge line to enable views to the water.



Excavation to support three levels of basement accessed off Vicar Street, including a total of 227 parking
spaces (94 residential spaces and 133 commercial/retail and disabled spaces), motorcycle parking, car
wash bay, end of trip facilities, loading and servicing provisions, waste storage and collection areas,
residential storage and plant and services equipment.



Installation of an access driveway off both Arden Street and Vicar Street to the basement car park.



Removal of some existing vegetation in the south-east corner of the site and removal of one street tree
on Vicar Street.



Provision of ground level commercial uses including:
‒

A 1,789sqm ground level full-line supermarket towards Vicar Street (shop top housing above), and

‒

Eight new retail/food and beverage tenancies (cafes/restaurants) including a ground floor ‘eat street’
precinct, and

‒

A bottle shop fronting Coogee Bay Road.



Provision of a new six-storey residential shop top housing building above the supermarket tenancy and
retail tenancies at ground level along Coogee Bay Road, comprising 60 apartments and communal open
space with swimming pool at Level 1.



Site landscaping works including the creation of a new through-site link (public laneway) which runs from
Coogee Bay Road to Arden Street, wrapping around the existing hotel/pub building, and rooftop garden
terrace spaces.



Torrens title subdivision of the site into two allotments – one for the hotel / pub and one for the retail and
residential accommodation. Stratum/strata subdivision will be sought separately.

Key details of the proposal are summarised in Table 2 and a photomontage of the proposed building is
provided in Figure 5.
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Table 2 Numeric overview of proposal
Element

Proposed Development

Site Area

8,501 sqm

Subdivided Site Area

Residential and retail precinct (western portion): 5,387 sqm
Hotel / pub development (eastern portion): 3, 113 sqm

Land Uses

Shop top housing
Commercial / retail (restaurants / cafés)
Supermarket
Retention of existing heritage listed hotel / pub

Height of Building

Maximum overall building height: 23.33m
Maximum parapet height: 22.28m
Street wall height (proposed average): 12m

Proposed GFA

Residential: 8,984 sqm
Hotel / Pub: 3,099 sqm
Supermarket: 1,789 sqm
Retail tenancies (including bottle shop): 1,337 sqm
Total: 15,209 sqm

Proposed FSR

Combined site: 1.79:1
Western portion (post subdivision): 0.99:1
Eastern portion (post subdivision): 2.25:1
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Figure 5 Artist’s Impression – View south from corner of Coogee Bay Road and Vicar Street

Source: Fender Katsalidis
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4.

VARIATION OF HEIGHT OF BUILDING STANDARD

This section of the report identifies the development standard which is proposed to be varied, including the
extent of the contravention. A detailed justification for the proposed variation is provided in Section 6 of the
report.

4.1.

DEVELOPMENT STANDARD

A 12m height of building control applies to the entire site as prescribed within clause 4.3 of RLEP 2012 and
the associated Height of Building Map (refer to map extract in Figure 6).
The LEP Dictionary defines building height (or ‘height of building’) as follows:
building height (or height of building) means:
(a) in relation to the height of a building in metres – the vertical distance from ground level (existing) to
the highest point of the building, or
(b) in relation to the RL of a building – the vertical distance from the Australian Height Datum to the
highest point of the building.
including plant and lift overrun, but excluding communication devices, antennae, satellite dishes, masts,
flagpoles, chimneys, flues and the like.
Figure 6 RLEP 2012 Height of buildings map

Source: Urbis
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4.2.

EXISTING CONTRAVENTION

Three of the existing buildings within the site exceed the 12m height control and have maximum heights as
follows:


Boutique hotel along Vicar Street - 19m



Retail building at the corner of Vicar Street and Coogee Bay Road - 14.5m



Heritage hotel and pub building at the corner of Arden Street and Coogee Bay Road - 15m

In addition, a development consent for the site was granted by Randwick Council in April 1996 (DA599/95).
The approved ridge line of the development measured 19m to the boutique hotel and 17.5m to the building
envelope towards the centre of the site.
Figure 7 illustrates the existing and approved breaches to the RLEP 2012 height of building standard.
Figure 7 Height plane diagram - existing and previously approved development

Source: Fender Katsalidis

4.3.

PROPOSED VARIATION TO CLAUSE 4.3 HEIGHT OF BUILDINGS

The proposed development presents a varied maximum height of 15m (existing hotel / pub building) to
23.33m (shop top housing) across the site. The proposed development exceeds the height of buildings
development standard under the RLEP 2012 by a maximum of 11.33m.
The top roof level RL31.850 of the new six storey building within the western part of the site sits
approximately 400mm higher than the existing ridge line of the boutique hotel, which currently occupies this
portion of the site.
The variations to the height controls are outlined in the Table 3 overleaf.
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Table 3 Proposed height variations
Location

RLEP 2012 Control

Proposed

Variation to RLEP
2012

Top of parapet –
Coogee Bay Road
(North Elevation)

12m

22.28m

10.28m

Top of plant – Coogee
Bay Road (North
Elevation)

12m

23.33m

11.33m

Figure 8 and Figure 9 illustrate the proposed breach by the development to the RLEP 2012 height of
building standard.
Figure 8 Height plane diagram - proposed development

Source: Fender Katsalidis
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Figure 9 Proposed east-west section

Source: Fender Katsalidis
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5.

RELEVANT ASSESSMENT FRAMEWORK

Clause 4.6 of RLEP 2012 includes provisions that allow for exceptions to development standards in certain
circumstances. The objectives of clause 4.6 of RLEP 2012 are:
(a) to provide an appropriate degree of flexibility in applying certain development standards to particular
development,
(b) to achieve better outcomes for and from development by allowing flexibility in particular circumstances.
Clause 4.6 provides flexibility in the application of planning provisions by allowing the consent authority to
approve a DA that does not comply with certain development standards, where it can be shown that flexibility
in the particular circumstances of the case would achieve better outcomes for and from the development.
In determining whether to grant consent for development that contravenes a development standard, clause
4.6(3) requires that the consent authority to consider a written request from the applicant that seeks to justify
the contravention of the development by demonstrating:
(a) that compliance with the development standard is unreasonable or unnecessary in the circumstances of
the case, and
(c) that there are sufficient environmental planning grounds to justify contravening the development
standard.
Clause 4.6(4)(a) requires the consent authority to be satisfied that the applicant’s written request adequately
addresses each of the matters listed in clause 4.6(3). The consent authority should also be satisfied that that
the proposed development will be in the public interest because it is consistent with the objectives of the
standard and the objectives for development within the zone in which it is proposed to be carried out.
Clause 4.6(4)(b) requires the concurrence of the Planning Secretary to have been obtained. In deciding
whether to grant concurrence, subclause (5) requires that the Secretary consider:
(a) whether contravention of the development standard raises any matter of significance for State or regional
environmental planning, and
(d) the public benefit of maintaining the development standard, and
(e) any other matters required to be taken into consideration by the Secretary before granting concurrence.
The concurrence of the Secretary can be assumed to have been granted for the purpose of this variation
request in accordance with the Department of Planning Circular PS 18–003 ‘Variations to development
standards’, dated 21 February 2018. This circular is a notice under section 64(1) of the Environmental
Planning and Assessment Regulation 2000 and provides for assumed concurrence. A consent granted by a
consent authority that has assumed concurrence is as valid and effective as if concurrence had been given.
The Secretary can be assumed to have given concurrence if the matter is determined by an independent
hearing and assessment panel or a Sydney district or regional planning panel in accordance with the
Planning Circular.
This Request demonstrates that compliance with the maximum building height prescribed for the site in
clause 4.3 of RLEP 2012 is unreasonable and unnecessary, that there are sufficient environmental planning
grounds to justify the requested variation and that the approval of the variation is in the public interest
because it is consistent with the development standard and zone objectives.
In accordance with clause 4.6(3), the applicant requests that the height of building development standard be
varied.
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6.

ASSESSMENT OF CLAUSE 4.6 VARIATION

The following sections of the report provide a comprehensive assessment of the request to vary the
development standard relating to the height of building in accordance with clause 4.3 of RLEP 2012.
Detailed consideration has been given to the following matters within this assessment:


Varying development standards: A Guide, prepared by the Department of Planning and Infrastructure
dated August 2011.



Relevant planning principles and judgements issued by the NSW Land and Environment Court (LEC).

The following sections of the report provide detailed responses to the key questions required to be
addressed within the above documents and clause 4.6 of the RLEP 2012.

6.1.

IS THE PLANNING CONTROL A DEVELOPMENT STANDARD THAT CAN BE
VARIED? – CLAUSE 4.6(2)

The maximum building height prescribed by clause 4.3 of RLEP 2012 is a development standard capable of
being varied under clause 4.6(2) of RLEP 2012.
The proposed variation is not excluded from the operation of clause 4.6(2) as it does not comprise any of the
matters listed within clause 4.6(6) or clause 4.6(8) of RLEP 2012.

6.2.

IS COMPLIANCE WITH THE DEVELOPMENT STANDARD UNREASONABLE
OR UNNECESSARY IN THE CIRCUMSTANCES OF THE CASE? – CLAUSE
4.6(3)(A)

Historically, the most common way to establish whether a development standard was unreasonable or
unnecessary was by satisfying the first method set out in Wehbe v Pittwater Council [2007] NSWLEC 827.
This method requires that the objectives of the standard are achieved despite the non-compliance with the
standard.
This was recently re-affirmed by the Chief Judge in Initial Action Pty Ltd v Woollahra Municipal Council
[2018] NSWLEC 118 at [16]-[17]. Similarly, in Randwick City Council v Micaul Holdings Pty Ltd [2016]
NSWLEC 7 at [34] the Chief Judge held that “establishing that the development would not cause
environmental harm and is consistent with the objectives of the development standards is an established
means of demonstrating that compliance with the development standard is unreasonable or unnecessary”.
This Request addresses the first method outlined in Wehbe v Pittwater Council [2007] NSWLEC 827. This
method alone is sufficient to satisfy the ‘unreasonable and unnecessary’ requirement.
The Request also seeks to demonstrate the ‘unreasonable and unnecessary’ requirement is met because
the burden placed on the community by not permitting the variation would be disproportionate to the nonexistent or inconsequential adverse impacts arising from the proposed non-complying development. This
disproportion provides sufficient grounds to establish unreasonableness (relying on comments made in an
analogous context, in Botany Bay City Council v Saab Corp [2011] NSWCA 308 at [15]).


The objectives of the standard are achieved notwithstanding non-compliance with the standard
(the first method in Wehbe v Pittwater Council [2007] NSWLEC 827 [42]-[43])

The specific objectives of the height of building development standard as specified in clause 4.3 of RLEP
2012 are detailed in Table 4 overleaf. An assessment of the consistency of the proposed development with
each of the objectives is also provided.
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Table 4 Assessment of consistency with clause 4.3 objectives
Objectives

Assessment

To ensure that the size and scale
of development is compatible with
the desired future character of the
locality,

The Coogee local centre is an established, mixed-use area
influenced by Coogee Beach, the iconic heritage item within the site
and Inter-War shop top housing along Coogee Bay Road. The
diverse architectural styles and building heights evident in the area
define the desired future character of the area within which the site
sits.
The built form strategy for the site has been thoroughly planned to
ensure it provides a holistic approach to the redevelopment. The
proposal draws on elements that contribute to the existing
streetscapes that surround the site, including the prevalent street
wall height at the boundary, but also utilises the size of the site to
reflect a taller character away from the street frontages.
The proposal involves the construction of a six storey shop top
housing development at the western half of the site, with frontages
to Coogee Bay Road and Vicar Street. The taller built form has
been located towards the Vicar Street boundary where the existing
built form already exceeds the 12m height limit. This is purposeful,
in order to minimise view loss across the centre of the site from
surrounding properties to the south.
The development has been planned in a ‘U-shape’ around the
perimeter of the site and has been set back a minimum of 11m from
the heritage buildings to be retained. This allows for greater
separation and visual relief for the heritage buildings and ensures
the taller element is read as a backdrop that does not detract from
the appearance or prominence of the heritage item.
To retain the existing streetscape character, the new development
involves a four-storey street wall along the street frontages. This
reflects the scale of the heritage item within the site together with
the 12m height limit, and delivers a coherent built edge to the
street. The upper levels above the height limit are set back from the
predominant street wall, reducing the scale and visual bulk of the
development.
The residential component to Coogee Bay Road adopts an angled
“saw-tooth” façade treatment through the use of splayed balconies.
This reduces the building bulk and scale, and the deep vertical
expression contributes to the fine-grained pattern and rhythm of the
streetscape.
Having regard to the above, the proposal is consistent and
compatible with the desired future character, scale and density of
development within the locality, despite the height non-compliance.

To ensure that development is
compatible with the scale and
character of contributory buildings
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Coogee Bay Hotel, a local heritage item (item I48), and also the
general heritage characteristics of the locality. The site is not within a
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Objectives

Assessment

in a conservation area or near a
heritage item,

heritage conservation area, however there are a number of built
heritage items within the vicinity of the site including:


‘James Robertson Fountain’ located across Arden Street to the
east (local item I47),



‘Sandstone wall’ along the length of Coogee Beach to the east
(local item I57),



‘Residential Flat Building’ at 101 Brook Street (local item I64)
located approximately 100m to the north-west,



‘Federation House’ at 113 Brook Street (local item I67) located
approximately 80m to the west,



‘St Nicolas Rectory’ at 123-123A Brook Street (local item I68)
located approximately 70m to the south-west, and



‘St Nicolas Anglican Church’ at 125 Brook Street (local item
I69) located approximately 90m to the south-west.

As outlined in the Heritage Impact Statement that accompanies the
DA, the six storey development is set behind the principle heritage
buildings and primary view corridors to the site. The new
development incorporates a substantial setback (minimum 11m)
from the heritage-listed hotel and pub. This will allow visual
separation between the historic and new forms within the site and
allow the original buildings to be appreciated within the surrounding
context. The contemporary design of the development will also
deliver a simple backdrop to the heritage buildings, which will retain
their prominence within the site.
Given the heritage buildings within the site will be retained and
remain dominant in views from the foreshore, the proposal will not
alter the existing visual relationship with the James Robertson
Fountain and sandstone wall. In addition, the proposed six storey
development within the site sits at a lower topography and is
physically removed from the other heritage items in the vicinity of the
site. The scale and massing of the development is compatible with
the mixed character and setting of these heritage items, which
include buildings of various heights and ages.
To ensure that development does
not adversely impact on the
amenity of adjoining and
neighbouring land in terms of visual
bulk, loss of privacy,
overshadowing and views.

The proposal has been designed, positioned and orientated to
ensure the additional height does not adversely impact on the
amenity of adjoining and neighbouring properties as outlined in the
following subsections.
Visual Bulk
The design responds to the location of the existing taller built form
elements –at the south western corner, north western corner, and
along Coogee Bay Road - to ensure that building bulk and view
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Objectives

Assessment
impacts are minimised to surrounding residential properties and
public domain.
The proposal preserves the visual quality of the Coogee Bay Hotel
as an important landmark by retaining the original building and
adopting a bulk and scale for the mixed use component that will sit
comfortably at the west of the site. The proposed development is
well-articulated and being of high architectural merit, will not detract
from the appearance of the heritage item.
The proposal maintains the existing three to four storey street wall
that exists along the adjacent portion of Coogee Bay Road and the
corner of Vicar Street. The upper levels above the height control
are then stepped, with a 3m setback at level 4 and a further 2.5m
setback at level 5. As shown in Figure 10, the recess to the upper
levels reduces the massing of the building and ensures the
proposal does not overwhelm the pedestrian scale of the street.
The change in materials and finishes to the top level give the
appearance of a lightweight ‘cap’ to the building and the ‘step’ in
the building to the south provides an appropriate transition to the
residential building at 17 Vicar Street.
The setback areas of the stepped form incorporate private
balconies, landscaped roofs and perimeter edge planting add depth
and contrast to the massing of the building to ameliorate visual
bulk. In addition, vertical indents are provided along the western
façade to modulate and further breakdown the building’s interface
with Vicar Street.

Figure 10 Artist’s Impressions – View east from Vicar Street

Source: Fender Katsalidis
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Visual Privacy
The proposed shop top housing is setback a minimum of 7.26m from
the residential building at 17 Vicar Street, with the set back at the
uppermost level increasing to 9m. This provides adequate building
separation in accordance with the requirements of the Apartment
Design Guide (ADG). The main living areas and balconies of the
southern wing of the development have been oriented east or west
and therefore away from 17 Vicar Street.
The proposal is separated across Vicar Street from residential
dwellings on the western side of the street. The residential dwellings
above the 12m height limit will look over the top of the immediately
adjacent dwellings to the west and will cause no greater privacy
impact than that generated by the existing boutique hotel building
presently on the site.
Privacy issues to surrounding dwellings have therefore successfully
been mitigated through building design and the height noncompliance will not detrimentally impact the visual privacy of
neighbouring properties.
View Sharing
A View Sharing Analysis accompanies the DA and concluded that
potential available views across the site have features that would be
considered scenic or valuable including the land-water interface of
Coogee Bay, Dolphin Point headland and the natural landform of
Wedding Cake Island. As shown earlier in Figure 3, the site sits in a
low central bowl surrounded by sloping topography. The visual
catchment is therefore constrained and views to scenic and valuable
features from the public domain, including Arden Street, Goldstein
Reserve and Coogee Bay would remain unaffected by the proposed
development.
Analysis of the visual context and likely views further determined that
there were 16 neighbouring dwellings potentially affected by view
loss, all which have views north to east across the site.
CGIs show that views directly adjacent to the west and south of the
proposal, including 16, 17 and 23-25 Vicar Street, would remain
relatively unaffected with current built form being replaced by other
built form, and upper parts of the proposal predominantly blocking
views to other development and sky. Based on the analysis, the
proposal will result in a beneficial view sharing outcome for dwellings
at 16 and 23-25 Vicar Street (refer Figure 11 and Figure 12).
Immediate neighbours located in Vicar Street will be exposed to
views of the new contemporary built form, however the analysis
confirmed that these dwellings do not have access to scenic or
highly valued views over and above existing built form on the site. In
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Assessment
particular, a minor amount of view loss would occur in relation to 12
Vicar Street where built form proposed will occupy part of the
existing through-site link. Notwithstanding this, there is expected to
be an improved spatial relationship and net benefit to this view.

Figure 11 Comparison of existing and proposed views from 16 Vicar Street

Source: Urbis

Figure 12 Comparison of existing and proposed views from 16 Vicar Street

Source: Urbis

East facing dwellings located mid-slope on Brook Street were those
found to be potentially most affected by view loss. Based on one
photomontage from unit 4 at 119 Brook Street and CGI views from
more elevated dwellings at 124 and 128 Brook Street, it was
determined that these dwellings have views access to the north-east.
These views are likely to include parts of the Dolphin Point landform
and a short section of land-water interface (exposed rock platform),
which would be considered as scenic and highly valued in Tenacity
terms.
It is acknowledged that there will be some level of view loss across
the site experienced from the nearby residential buildings at 119 and
128 Brook Street. On balance however, views from surrounding
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properties will be relatively unaffected with the proposed
development replacing existing taller elements in the site. The
proposal will also result in a beneficial view sharing outcome for
some dwellings. The proposal replaces existing buildings, unsightly
service areas and car parking with an attractive and well-designed
building which has a coherent form and scale. In this regard, the
proposal will significantly improve the visual qualities of the site and
offer a high level of visual interest when viewed from the surrounding
area.
As outlined in the Heritage Impact Statement prepared by Weir
Phillips, no significant view corridors to or from nearby heritage items
will be impacted by the development and proposed height variation.
Overshadowing
Shadow diagrams for the proposed development have been
prepared Fender Katsalidis and are illustrated in Figure 13. These
diagrams demonstrate the following:


During the morning period, the additional shadows will largely
fall over Vicar Street to the west and south-west between 9am
to 9.30am. There will be some limited overshadowing to the
front setbacks of the residential properties on the western side
of Vicar Street, however this is limited to before 9.30am and
ensures that there is no material overshadowing to those
properties on the western side of Vicar Street at midwinter.
Refer to drawing ref DA426 Shadow Diagram – Impact on Vicar
Street Proposed within Appendix D of the SEE.



From 11am onwards, overshadowing will generally be confined
to within the boundaries of the site.



Around 12 noon, there will some additional shadows to the
private open space of 17 Vicar Street to the south. Solar access
will still be available during the morning period and therefore
the proposal will not adversely impact on the function or
enjoyment of this space.



Between 1pm and 3pm, the additional shadows will fall across
the car parking associated with 19 and 21 Vicar Street. The
proposal will not adversely impact on the future redevelopment
potential of these properties given these are largely
unencumbered by shadows during the morning period (9am12pm).



As shown in Figure 14, the proposed development will not cast
additional shadows over the north facing windows of the
residential building at 230 Arden Street at any time on 21 June.
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Having regard to the above, the proposed height variation will not
adversely impact on neighbouring properties by way of
overshadowing.

Figure 13 Proposed shadow diagrams for 22 June

Source: Fender Katsalidis

Figure 14 Solar analysis for 230 Arden Street

Source: Fender Katsalidis
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The objectives of the development standard are achieved, notwithstanding the non-compliance with the
standard in the circumstances described in this variation report.


The underlying object or purpose would be undermined, if compliance was required with the
consequence that compliance is unreasonable (the third method in Wehbe v Pittwater Council [2007]
NSWLEC 827 [42]-[43] as applied in Linfield Developments Pty Ltd v Cumberland Council [2019]
NSWLEC 131 at [24])

Not relied on.


The burden placed on the community (by requiring strict compliance with the height of building
standard) would be disproportionate to the (non-existent or inconsequential) adverse
consequences attributable to the proposed non-compliant development (cf Botany Bay City
Council v Saab Corp [2011] NSWCA 308 at [15]).

The vision for the proposal is to reinvigorate the operation of the Coogee Bay Hotel site with a focus on
providing a venue which caters more closely to the lifestyle and demands of the local community. A key
objective is to ensure responsible on-going management and operation, through re-casting the site’s offer to
cater for families and the diversity of local residents. Core to the proposal is the demolition of Selina’s
nightclub and the provision of a publicly accessible eat street precinct with a focus on food offer.
This diversification is intended to ensure that the ongoing operation and management of the site presents a
welcomed upgrade for the local community, complementing the beachside character and catering to the
current lifestyle and market expectations of this iconic location. With the pub retained and upgraded, the
opportunity is sought to redevelop the remainder of the site as a genuine mixed use precinct, introducing
complementary land uses into this area of Coogee. A new publicly accessible eat street precinct will provide
an intimate and exciting dining precinct off Coogee Bay Road, with ground floor retail complementing the
existing mix of uses in this established town centre (refer Figure 15).
The increased height at the rear or western portion of the site is a direct result of the need to provide
adequate visual separation between the heritage buildings and new development within the site. Overall, it is
considered that strict compliance with the development standard is unreasonable as an alternate scheme
which complied with the height standard would result in an inferior outcome for the site. The proposal would
need to redistribute gross floor area (GFA) to lower levels of the site, which would compromise the protection
of the heritage item within the site and proposed through-site link (eat street precinct), which both represent
significant public benefit. This would also compromise building separation distances, visual privacy and solar
access to residential dwellings which would result in poor amenity for future residents.
The proposed variation will enable the development to deliver the following public benefits:


The existing Coogee Bay Hotel is an established, well-known destination and the retention and upgrades
to this historic landmark will directly benefit the local and broader community. The high-quality upgrades
to the hotel and beer garden are intended to attract a broader range of patrons, whilst increasing the
hotel accommodation within the upper levels of the pub will attract a business market.



The proposal will assist with creating a safer day and night-time environment by removing Selina’s night
club, a live music and club venue that holds up to 2,000 patrons. The removal of the night club will
create a safer and more welcoming environment for families.



The location of a supermarket on Coogee’s main street will provide existing and future residents with
increased access to local retail services. Such a supermarket will also provide residents with greater
access to fresh food options and a more diverse food offering within Coogee.



The redevelopment of the site will be a catalyst to revitalise the Coogee local centre and provide a range
of economic benefits including:
‒

The ongoing operation of the proposed facilities will directly and indirectly support over 100 new jobs.

‒

Providing a retail mix that will complement existing shops in the town centre.

‒

The inclusion of the eat street precinct aligns with Council’s aspirations to grow the night-time
economy and diversify the food and drink offering in Coogee.

‒

Improving the overall town centre retail offer will encourage more people to visit the Coogee local
centre and increase activation and amenity.
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‒

The increased residential densities proposed on the site, will increase the demand for local
businesses and services and therefore generate additional retail spending.

Figure 15 Artist’s Impression – View of Eat Street Precinct looking east

Having regard to the above, the benefits the proposed development delivers for the community significantly
outweighs the non-compliance with the maximum height of building control under the RLEP 2012.

6.3.

ARE THERE SUFFICIENT ENVIRONMENTAL PLANNING GROUNDS TO
JUSTIFY CONTRAVENING THE DEVELOPMENT STANDARD? – CLAUSE
4.6(3)(B)

The Land & Environment Court judgment in Initial Action Pty Ltd v Woollahra Council [2018] NSWLEC 2018,
assists in considering whether there are sufficient environmental planning grounds to justify a variation from
the development standard. Preston J observed:
“…in order for there to be 'sufficient' environmental planning grounds to justify a written request
under clause 4.6, the focus must be on the aspect or element of the development that
contravenes the development standard and the environmental planning grounds advanced in
the written request must justify contravening the development standard, not simply promote
the benefits of carrying out the development as a whole; and
…there is no basis in Clause 4.6 to establish a test that the non-compliant development should
have a neutral or beneficial effect relative to a compliant development”
There are sufficient environmental planning grounds to justify the proposed variation to the development
standard, including the following:


The development is consistent with the objects of the Environmental Planning and Assessment Act 1979
by promoting the orderly and economic use and development of the land and promoting and delivering
good design and amenity. This is achieved through the delivery a genuine mixed use development that
will support significant new employment in the Coogee Bay local centre. The proposal will also greatly
improve the public domain interface at the heart of the local centre, and in doing so will facilitate a more
vibrant village atmosphere to revitalise the local economy.



The proposed development achieves the objectives of the development standard prescribed in clause
4.3 of the RLEP, as described in Section 6.2 above and achieves the objectives of the B2 Local Centre
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zone as described within Section 6.5 below. The proposal seeks to reinvigorate the operation of the
Coogee Bay Hotel site and adjacent foreshore by creating a new space for the community with a
modern, family friendly focus. It will also provide an opportunity to redevelop the remainder of the site
with an intensity and mix of uses that is complementary to the character of this established town centre.
The additional building height being sought for the residential component will increase the opportunity for
these objectives to be met.


There are unique circumstances at the site which warrant the provision of increased building height,
including:
‒

The presence of a historic landmark within the site, which must be protected and afforded adequate
building separation to minimise impacts and allow an appreciation of this prominent and iconic asset.

‒

The significant size of the site, which is positioned along the main street, centrally within the local
centre and at a low point of the valley.



The design and built form strategy has been thoroughly planned and is capable of achieving design
excellence. A range of options and criteria have been considered including the voluntary undertaking of
an invited design competition, which involved leading Australian architectural practices submitting
expressions of interest at the early phases of the project and developing concept designs. The current
development has undergone a vigorous design integrity process since the competition was undertaken,
including meetings with the Joint Randwick / Waverley Design Review Panel and a formal pre-lodgement
meeting with Council’s planning staff.



The additional building height will not result in detrimental environmental impacts in terms of built form,
overshadowing, privacy, view or heritage impacts as:
‒

The holistic approach to the redevelopment of the site results in an improved relationship between
built form on the site and the setting of the heritage item.

‒

The proposed development maintains solar access to the surrounding public domain and
neighbouring residential properties.

‒

The proposed street wall height preserves the integrity of the streetscapes, and has been designed
to respond sensitively to the scale, form and materiality of the desired future character. The proposed
development retains the street corners and addresses the various street frontages and new throughsite link with visually interesting facades.

‒

The placement of built form in the areas of existing taller elements within the site results in limited
view sharing impacts. Whilst the proposal will result in some view loss to neighbouring properties, it
also benefits others. On balance this is considered to be acceptable given the significant public
benefits and urban design improvements that would be delivered by the development.

In summary, there are sufficient environmental planning grounds to justify contravening the development
standard.

6.4.

HAS THE WRITTEN REQUEST ADEQUATELY ADDRESSED THE MATTERS
IN SUB-CLAUSE (3)? – CLAUSE 4.6(4)(A)(I)

Clause 4.6(4)(a)(i) states that development consent must not be granted for development that contravenes a
development standard unless the consent authority is satisfied that the applicant’s written request has
adequately addressed the matters required to be demonstrated by subclause (3).
Each of the sub-clause (3) matters are comprehensively addressed in this written request, including detailed
consideration of whether compliance with a development standard is unreasonable or unnecessary in the
circumstances of the case. The written request also provides sufficient environmental planning grounds,
including matters specific to the proposal and the site, to justify the proposed variation to the development
standard.
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6.5.

IS THE PROPOSED DEVELOPMENT IN THE PUBLIC INTEREST? – CLAUSE
4.6(4)(B)(II)

Clause 4.6(4)(a)(ii) states development consent must not be granted for development that contravenes a
development standard unless the consent authority is satisfied the proposal will be in the public interest
because it is consistent with the objectives of the development standard and the objectives for the zone.
The consistency of the development with the objectives of the development standard is demonstrated in
Table 4 above. The proposal is also consistent with the land use objectives that apply to the site under
RLEP 2012. The site is located within the B2 Local Centre zone. The proposed development is consistent
with the relevant land use zone objectives as outlined in Table 5 below.
Table 5 Assessment of compliance with land use zone objectives
Objective

Assessment

To provide a range of retail,
business, entertainment and
community uses that serve the
needs of people who live in, work
in and visit the local area.

The proposal includes a range of commercial (retail, supermarket
and food & drink) and residential uses together with an improved
hotel and pub offering within the site.

To encourage employment
opportunities in accessible
locations.

The proposal will locate new jobs within the development, and close
to transport connections to other centres and employment
opportunities.

The land uses will stimulate the local economy and introduce land
uses that are complementary to the character of the Coogee local
centre and provide for the needs of the local and wider community.

The development will deliver residential accommodation in an area of
high accessibility and amenity, as part of a genuine mixed use
development. The increased residential densities proposed on the
site, will increase the demand for local businesses and services.
To maximise public transport
patronage and encourage walking
and cycling.

Coogee is a highly accessible local centre within the Randwick LGA.
The proposed development provides a mix of uses on the ground
floor providing a more diverse range of land uses on site available for
public use.
The high frequency of buses available on Arden Street frontage
provide access to other local and strategic centres and employment
hubs including:
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370 -Leichhardt via Glebe, Newtown, University of NSW and
University of Sydney



372 -Central Station via Surry Hills and Anzac Parade



373 -Circular Quay via Elizabeth Street, Oxford Street and Anzac
Parade



374 -Circular Quay via Elizabeth Street, Central Station, Surry
Hills and Anzac Parade



353 -Eastgardens/Bondi Junction via Maroubra



X73 -Museum Station via Randwick Shopping Centre.
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The site’s proximity to Coogee Beach and iconic coastal walking
tracks including the 6km Bondi to Coogee Coastal Track,
encourages walking and active lifestyles.
The proposed development seeks to contribute to attractive
streetscapes, providing opportunity for walking and cycling. New
links and pedestrian connections are proposed through the site
including an eat street precinct improving pedestrian connections
and activation of the site compared to the current vacant buildings
and at-grade parking located in the middle of the site. The throughsite link from Coogee Bay Road to Arden Street and street frontages
all provide active frontages with commercial premises to maximise
street surveillance and reflect the current character of the area.
End of trip facilities are proposed within the basement for future retail
and hotel staff to support sustainable transport methods.

To enable residential
development that is wellintegrated with, and supports the
primary business function of, the
zone.

Residential accommodation is proposed in the form of shop-top
housing. The design is integrated with a mix of uses on site and
supports the commercial operation of ground floor tenancies.
Introduction of residential accommodation on the site, to the extent
proposed, will ensure that the range of employment uses on the site
including the Coogee Bay Hotel can continue to operate in a
successful and responsible manner, catering to the lifestyle and
market demand expected of an operation in this location.

To facilitate a high standard of
urban design and pedestrian
amenity that contributes to
achieving a sense of place for the
local community.

The proposal has been designed to respond to the heritage
significance of the site, whilst also increasing activation of the ground
floor plane. Improvements to the public domain interface will be
realised along Coogee Bay Road and Vicar Street, whilst a throughsite link will encourage ground level engagement and draw
pedestrians into the site. It is intended that the new eat street will
provide a new public place for the local community, whilst
revitalisation of the pub and beer garden will improve the amenity
and experience of pub patrons.

To minimise the impact of
development and protect the
amenity of residents in the zone
and in the adjoining and nearby
residential zones.

A careful design response has ensured that the proposed
development is replacing the existing taller elements in the site.
Further, the scale upper levels have been reduced through increased
setbacks and use of lightweight materials, which will minimise visual
impacts on neighbouring properties and from the public domain.
The new development introduced along the western and southern
boundaries will result in some view loss from neighbouring residents,
however on balance views from surrounding properties will be
relatively unaffected with the proposed development located in areas
where taller buildings are already present on site. The proposal will
also result in a beneficial view sharing outcome for some dwellings.
The proposed development also demonstrates a high level of
consistency with the Apartment Design Guide. Where minor
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Objective

Assessment
variations to numerical standards are proposed, consistency with the
relevant objectives have been demonstrated. As highlighted
previously, overshadowing and privacy impacts on adjoining
properties will be minimised and potential acoustic impacts from the
future operation will be ameliorated through the implementation of
acoustic screening.

To facilitate a safe public domain.

The proposal will deliver a vibrant public domain that is highly
accessible for future site users and provides a pedestrian oriented
environment with a high degree of permeability.

The above table demonstrates the proposed development will be in the public interest notwithstanding the
proposed variation to the height of buildings development standard as it is consistent with the objectives of
the particular standard and the objectives for development within the zone in which the development is
proposed to be carried out.

6.6.

HAS THE CONCURRENCE OF THE PLANNING SECRETARY BEEN
OBTAINED? – CLAUSE 4.6(4)(B) AND CLAUSE 4.6(5)

The Secretary can be assumed to have concurred to the variation under Department of Planning Circular PS
18–003 ‘Variations to development standards’, dated 21 February 2018. This circular is a notice under 64(1)
of the Environmental Planning and Assessment Regulation 2000.
The Secretary can be assumed to have given concurrence as the matter will be determined by an
independent hearing and assessment panel or a Sydney district or regional planning panel in accordance
with the Planning Circular.
The matters for consideration under clause 4.6(5) are considered below.


Clause 4.6(5)(a) – does contravention of the development standard raise any matter of
significance for State or regional environmental planning?

The proposed non-compliance with the height of buildings development standard will not raise any matter of
significance for State or regional environmental planning. It has been demonstrated that the proposed
variation is appropriate based on the specific circumstances of the case and would be unlikely to result in an
unacceptable precedent for the assessment of other development proposals.


Clause 4.6(5)(b) - is there a public benefit of maintaining the planning control standard?

The proposed development achieves the objectives of the height of building standard and the land use zone
objectives despite the technical non-compliance.
It is considered that the strict maintenance of the standard in this instance is not in the public interest as the
proposal will involve significant improvements to the public domain interface and streetscape character of the
Coogee local centre. This could not be achieved by compliance with the height of building standard. The mix
of land uses successfully integrated within the site will create a vibrant environment that will revitalise and
stimulate the local economy. It is further noted that the proposal will directly generate employment within the
locality.
There is no material impact or benefit associated with strict adherence to the development standard and
there is no compelling reason or public benefit derived from maintenance of the standard.


Clause 4.6(5)(c) – are there any other matters required to be taken into consideration by the
Secretary before granting concurrence?

Concurrence can be assumed, however, there are no known additional matters that need to be considered
within the assessment of the clause 4.6 variation request prior to granting concurrence, should it be required.
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7.

CONCLUSION

This variation request is made pursuant to clause 4.6 of the RLEP 2012. It is reasonable and appropriate to
vary the maximum FSR to the extent proposed for the reasons detailed within this submission and as
summarised below:


Compliance with the height of building development standard is unreasonable and unnecessary in the
circumstances of the proposed development.



The proposal, notwithstanding the non-compliance, is consistent with the objectives of the height of
building standard and the B2 Local Centre zone.



There are sufficient environmental planning grounds to justify the contravention, which results in a better
planning outcome than a strictly compliant development in the circumstances of this particular case.



There are unique circumstances arising from the site, with the contravention of the development
standard arising as a result of the redistribution of GFA to retain and protect the heritage item within the
site.



The proposal will deliver significant public benefits, including the reinvigoration of the iconic pub in a
manner that more closely caters to the lifestyle and demands of the local community, significant
improvements to the public domain interface of the local centre and delivery of a publicly accessible and
vibrant eat street precinct.



There is an absence of any environmental impacts arising from the proposed variation.



The proposed non-compliance with the height of building standard will not result in any matter of
significance for State or regional environmental planning.

For the reasons outlined above, the clause 4.6 request is well-founded. The development standard is
unnecessary and unreasonable in the circumstances, and there are sufficient environmental planning
grounds that warrant contravention of the standard. In the circumstances of this case, flexibility in the
application of the height of buildings development standard should be applied.
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DISCLAIMER
This report is dated 1 July 2021 and incorporates information and events up to that date only and excludes
any information arising, or event occurring, after that date which may affect the validity of Urbis Pty Ltd
(Urbis) opinion in this report. Urbis prepared this report on the instructions, and for the benefit only, of
Cotton Development Management Pty Ltd (Instructing Party) for the purpose of Clause 4.6 Variation
Request (Purpose) and not for any other purpose or use. To the extent permitted by applicable law, Urbis
expressly disclaims all liability, whether direct or indirect, to the Instructing Party which relies or purports to
rely on this report for any purpose other than the Purpose, and to any other person which relies or purports
to rely on this report for any purpose whatsoever (including the Purpose).
In preparing this report, Urbis was required to make judgements which may be affected by unforeseen future
events, the likelihood and effects of which are not capable of precise assessment.
All surveys, forecasts, projections and recommendations contained in or associated with this report are
made in good faith and on the basis of information supplied to Urbis at the date of this report, and upon
which Urbis relied. Achievement of the projections and budgets set out in this report will depend, among
other things, on the actions of others over which Urbis has no control.
In preparing this report, Urbis may rely on or refer to documents in a language other than English, which
Urbis may arrange to be translated. Urbis is not responsible for the accuracy or completeness of such
translations and disclaims any liability for any statement or opinion made in this report being inaccurate or
incomplete arising from such translations.
Whilst Urbis has made all reasonable inquiries it believes necessary in preparing this report, it is not
responsible for determining the completeness or accuracy of information provided to it. Urbis (including its
officers and personnel) is not liable for any errors or omissions, including in information provided by the
Instructing Party or another person or upon which Urbis relies, provided that such errors or omissions are not
made by Urbis recklessly or in bad faith.
This report has been prepared with due care and diligence by Urbis and the statements and opinions given
by Urbis in this report are given in good faith and in the reasonable belief that they are correct and not
misleading, subject to the limitations above.
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